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WORK HEALTH AND SAFETY BILL 2019 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Schedule 2: Various offences and bodies — 
Debate was interrupted after the schedule had been partly considered. 
Dr D.J. HONEY: I suspect that the minister, given his memory, will remember that I asked a question about 
division 1, “Appointment of WorkSafe Commissioner”, of schedule 2 and some of the qualifications that are 
specified in other areas and whether consideration was given to some sort of minimum or basic qualification for 
the role of the WorkSafe WA Commissioner? 
Mr W.J. JOHNSTON: The qualifications will be exactly the same as those that apply to the commissioner today. 

Dr D.J. HONEY: I understand that there is precedence for this, but the reasons for removing an officer from 
a role—I will not ask this question repetitively because there are similar phrases elsewhere—seem to be extremely 
restrictive. I will be specific. There does not seem to be any real capacity in the grounds in clause 3, “Vacation of 
office of WorkSafe Commissioner”, on page 254 on which the minister can lose confidence in the commissioner. 
Perhaps the minister can explain whether it will be clear in that situation, because it is repeated for other positions. 
Mr W.J. JOHNSTON: There is a very good reason for that. That person is an independent officer. They do not 
answer to the minister; they are independent of the minister and make their own decisions. Imagine that there was 
the XYZ building company, which was unpopular with a number of trade unions, and I was prevailed upon by 
those unions to go after that XYZ building company. Imagine that I called up the WorkSafe WA Commissioner 
and said, “Go and get this company”, and he said no. If I said, “I have lost confidence in you” and removed him, that 
would be outrageous. The commissioner is a very, very senior officer with extensive powers. We want that person 
to be independent of government. I have been asked questions in this chamber about WorkSafe investigations 
a couple of times and I keep making the point: the commissioner does whatever he considers appropriate. Of 
course, I talk to the commissioner, as previous ministers would have, about the performance of the job, but the 
idea that somehow or other that person has to maintain my confidence is not the right approach. We want an 
independent person who will be prepared to make independent decisions in accordance with their responsibilities 
under the legislation. We do not want a puppy dog who will do what the minister tells them. 
Dr D.J. HONEY: I will not dwell on the point. I turn now to clause 10 on page 258 and the appointment of the 
positions. Is it the intention to stagger some of the terms of the appointments, in particular those under clause 10(2)(d), 
the positions to be appointed by the Governor, so that not every member’s term will expire at the same time? 
Mr W.J. JOHNSTON: No. That is not the intention, but, of course, I have found that people move on and off the 
commission over time because their work changes. The people who will be appointed under paragraph (d)(i) and (ii) 
will be nominated by outside bodies and they will often change so we do not end up with lots of people who leave 
at the same time. The other point is that it will often be difficult to appoint qualified people under subclause (3), 
with a range of issues that will also not be conflicted. We have found that the people appointed under these 
provisions stay on the commission for quite an extended period across many governments. 
Dr D.J. HONEY: I turn to clause 17(9) on page 263 and the issue of conflict of interest. What about other conflicts 
of interest? For example, would a conflict of interest exist if someone were involved in a matter and they were 
either an employee of an industry or a union member? Would those conflicts of interest affect the role of a member 
or at least a member who participates in a matter? 
Mr W.J. JOHNSTON: Of course, if we took that broad attitude, nobody from the Chamber of Commerce and 
Industry of Western Australia would be able to be involved in any decision. Because the Chamber of Commerce 
and Industry represents such a broad cross-section of employers, it would be impossible for the appointees from 
the chamber to be involved in any decision. This has been lifted from the current provision; it is not a new 
arrangement. It has been there for 36 years. This will require commission members to raise any issues of conflict 
that they believe exist and the matter will then be dealt with by the commission itself. 

Schedule put and passed. 
Schedule 3 put and passed. 
Title put and passed. 

Third Reading 
MR W.J. JOHNSTON (Cannington — Minister for Industrial Relations) [4.06 pm]: I move — 
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That the bill be now read a third time. 
MR P.A. KATSAMBANIS (Hillarys) [4.06 pm]: The consideration in detail stage was a valuable process. As 
always, it helps to flesh out a number of issues that relate to the bill, some of which are simply for clarity and 
interpretation by users and, in future, if an issue needs to be adjudicated beyond simply by interpretation by users. 
From that perspective, it was useful. It was also useful to highlight some of the issues in this bill that remain 
unanswered and to raise issues around the meaning of “officer”, particularly in the context of public sector 
organisations, as contained in clause 4A. The issues around clause 30A are essentially with the transfer of the 
Criminal Code manslaughter regime into the work health and safety regime for deaths in a workplace. It was 
important that we highlighted some of the jurisdiction issues, particularly those that relate to the fact that the 
District Court, which is taking over the industrial manslaughter regime introduced in clause 30A, is not skilled in 
manslaughter. That issue ought to be considered. I do not think it is a fatal flaw, but it is something that needs to be 
considered. One of the fatal flaws is evident in clause 30B—the introduction of a novel offence, which is essentially 
meant to be a lesser charge of manslaughter. I am paraphrasing the minister, but what he really said was that if we 
cannot get that heavier charge for evidentiary reasons, he wanted to create a second charge that is higher than the 
existing charges that could be laid, which were introduced only a couple of years ago and came into force only 
in October 2018. 

There was almost no consultation with affected stakeholders, particularly industry stakeholders. I will not go into 
some of the more florid commentary of the minister—the accusations levelled and some of the pejorative terms 
used—during the consideration in detail stage. I will leave that on the record for now, but I think that genuine 
issues with clause 30B will continue to raise alarm—I use that word advisedly—in the community, in the small 
business sector, in the agricultural sector and more generally across business. I do not think they have been addressed. 
I think they will need to be addressed in another forum. On the issues around clause 72 and the lack of consultation 
about a health and safety representative undertaking training, the explanation of why there is variation between 
the model law and the Western Australian provisions was unsatisfactory. The model law clearly provides for 
a more collaborative and cooperative approach. 

Insurance issues were flagged by the Australian Institute of Company Directors. Again, it was not necessarily saying 
that that is a fatal flaw, but these issues were clearly not properly considered or ventilated. That has happened with 
a lot of these issues, and particularly those around clause 30B, clause 72 and insurance. 

Because we are departing from what is otherwise model legislation, the concern is that rather than further 
harmonising our bills and acts, as we have been trying to do for over a decade, we are moving away from the 
harmonisation process. I welcome the minister’s clear indication that he is certain the bill will be considered by 
a committee of the Legislative Council. I think that is a very wise process. I expect that process to be open and 
robust, and to look at the bill’s compliance, or otherwise, with the model legislation. I do not think this is uniform 
legislation, but it is certainly model legislation. The bill is not part of any formalised ministerial agreement, but it 
is part of a process that has been undertaken at the national level, so it should be looked at. More broadly, I think 
we need to look at some of those policy issues, including those that have been raised in this contribution today. It 
is a wise path to take, particularly given the concerns about consultation on the bits that have been inserted that, in 
many cases, depart significantly from the model law. Hopefully, the Legislative Council will do a broad review 
that includes not only the uniform aspects, but also some of the policy aspects and the variation from the model 
law that we are seeing here. I also hope the minister will take into account the findings and submissions that come 
from that process and be prepared to have an open mind to ensure that this bill is as fit for purpose as possible. 

I am not sure whether we will see the bill again. We will have to see what comes out of the other place. As I and 
other members opposite have indicated right from the outset, we do not oppose this bill at all; we just have concerns 
that some of these clauses have not been well thought through and, in particular, that there has not been sufficient 
consultation with affected stakeholders. We hope that will happen, even at this late stage. With those few words, 
I want to express that I am glad that we are able to engage in processes such as consideration in detail so that we 
can gather more information and more detail about bills such as this. It is an extraordinarily important bill. In some 
way, shape or form, this legislation will apply to every single worksite in Western Australia, and it is incumbent 
upon us, as legislators, to make sure that it is fit for purpose. 

MR D.T. REDMAN (Warren–Blackwood) [4.13 pm]: I want to run in some concluding remarks on the Work Health 
and Safety Bill 2019. Right from the outset, I highlight our support for the importance of reinforcing high-quality 
occupational health and safety legislation, which in this case covers workplace deaths, which are absolutely 
unacceptable. A number of families in my electorate have experienced the workplace death of a family member. That 
includes my own grandfather. He was in his 90s, so I cannot imagine what it must be like in other cases to lose 
a member of the family in such circumstances. 
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It is important that the things we deal with in this place are done well and right, and capture all the intended outcomes. 
The agricultural sector has been a target of improvement, as it rightly should have been, and there have been 
massive improvements over the last two decades. I now see farmers on farms wearing hi-vis clothing. Ten years ago, 
we would never have seen a farmer wearing hi-vis clothing. They are simply doing it now because that is the level 
of workplace safety expected in other industries, so it should also apply to the agricultural sector. Something as 
simple as that can make a difference. 

Farming groups themselves put energy into safe work practices. Indeed, there has been a shift. The small business 
sector is a bit similar. The smaller the business, the more challenging it becomes to maintain an understanding of 
the full range of workplace rules and laws. Therefore, we must make sure that they are in a position to respond to 
and deal with any changes that might occur from legislation such as this. In the main, the Nationals WA remain 
concerned that there is the potential for unintended consequences. It is a unique bit of legislation. There are unique 
components to this bill, so we do not have the benefit of looking at what has happened in other jurisdictions to see 
whether it went okay and hit the intended target, and whether the issues that we are anxious about were dealt with 
appropriately. We do not have the benefit of that, so we are somewhat surmising how what is written down in 
black and white will actually play out. No doubt time will tell. We are certainly concerned that there may well be 
outcomes that the broader community will not accept. No-one argues with the threshold under clause 30A or its 
importance. I hope that will shift the culture in some of the bigger organisations. Other states have a single clause 
relating to industrial manslaughter, with a slightly lower bar. The government has chosen to have two tiers. The 
second tier is the one that causes the most angst. The challenge is understanding who it will capture, what 
circumstances it will capture and whether, in fact, the groups it catches will meet community expectations. It is not 
insignificant, because although it is absolutely the case that no-one wants a workplace death, when a consequence 
is a 10-year jail term and significant fine that could well devastate a business, we do not want it to capture the 
wrong person. We do not want it to capture someone who has had something unintentional play out that resulted 
in a death, which we certainly do not want to see and which may well finish in a jail term. 

I understand the minister’s argument about consultation. He made the point that the government went out and sold 
its legislation, got all the thoughts and ideas, but did not agree with the views of all people. The government is 
quite entitled to lay out its own agenda. That is what the minister has done and I agree with that. I cannot argue 
against that position, because I did the same thing when I was a minister. I think the critical components of the bill 
were not shown to the sectors that they are likely to impact. They are there now for those sectors to see. 

I think the commitment the minister gave when I asked last night whether the Labor Party would support this 
legislation being referred to a committee in the upper house is a good one. That will allow groups to make 
submissions. I guess it will be the committee that determines how that is managed. That committee will consider 
the bill in the context of what has been written and bring in various groups to make statements about how they see 
that it might play out. That level of consultation is really important. I think the minister said yesterday that he was 
going to table a letter that he wrote. I look forward to that coming up in his reply to the third reading debate. I think 
that was a good outcome. 

Once again, this is important legislation. There are unique aspects to this legislation that need the eyes of 
a parliamentary committee on them to ensure that the bill is as good as it can possibly be. I think that will play out 
appropriately in the upper house. Once again, the National Party supports this legislation and ensuring that we 
have a safe workplace. Many members said in their contributions to the second reading debate that if someone 
goes off to work, the expectation of our community is that they will come home from work. That is not an 
unimportant standard. It should be met. It has been an interesting discussion and a good debate. A little bit of work 
is to be done yet in the upper house. I look forward to that and commend the bill to the house. 

MR V.A. CATANIA (North West Central) [4.19 pm]: I rise to put on the table my appreciation to the minister 
and his advisers and all the people who have come along to brief me, members of the Nationals WA, the union, 
those who have lost loved ones, and organisations that are concerned about the legislation and those that are in 
favour of the legislation. All in all, personally I think this legislation is needed in this state. I put on the record that 
I personally support it, but I understand that there are some concerns and I think those fears will be allayed through 
a committee process in the upper house, to which the minister has agreed. That is a smart and sensible way to 
ensure that the right thing is done and that all political parties support legislation that ultimately protects the worker 
and means that people have the right to go to work and get home safely. I put that on the record but also note some 
of the concerns I have about WorkSafe being properly funded to ensure that small businesses, regional communities 
and the agriculture sector are properly informed on how they can upskill to ensure that they are not caught out by 
the legislation. That is critical and perhaps some of the money from the fines imposed under the legislation could 
go towards enhancing WorkSafe to ensure that it has the right number of officers to go to regional and remote 
communities throughout Western Australia. I look forward to seeing what happens in the upper house. I remind 
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all members of Parliament that this legislation will ensure that we protect workers and I hope the committee referral 
will allay the fears of a lot of members of Parliament. 

MRS A.K. HAYDEN (Darling Range) [4.21 pm]: Similar to my colleague the member for Hillarys, I put on the 
record that the Liberal Party fully supports the provision of safer workplaces. Of course, we all expect that 
everyone should return home safe after a day’s work and we all understand that if an employer deliberately puts 
an employee in harm’s way, they deserve to go to jail. Let us make sure that we all understand that and agree on 
that. We meant no disrespect when we raised our concerns about making workplaces safer. 

I will reflect on the comments made by the minister during consideration in detail about consultation, which was 
discussed at length. I remind members that consultation started in 2017 with the ministerial advisory panel that 
was formed by the minister. There was no mention of consultation on industrial manslaughter. In mid-2018, the 
ministerial advisory panel issued 44 recommendations on the reform of WA work safety legislation, none of which 
called for the introduction of industrial manslaughter. In October 2018, the minister increased penalties for first 
offences and subsequent offences by amending the Occupational Health and Safety Act. Again, there was no mention 
of or consultation about industrial manslaughter. On 24 August 2019, the Premier announced that the government 
would look at introducing industrial manslaughter. On 28 August, the Master Builders Association of WA issued 
a media release in response, sharing its concerns about this announcement. On 5 September, six days later, it wrote 
to the minister raising its concerns and asking for a meeting. On 25 October, the minister replied. He said that he 
would still be introducing the legislation and there was uptake of the request to meet. On 27 November, without 
consultation, the Work Health and Safety Bill 2019, with the provision on industrial manslaughter, was introduced. 
During consideration in detail, the minister said that he had a meeting with the Chamber of Commerce and Industry 
of Western Australia, but it has said that no such meeting took place. I ask the minister to provide in his third 
reading reply the date of the meeting, the venue of the meeting, the time it took place, who was in attendance, what 
was discussed and whether there was an agenda. Both the Chamber of Commerce and Industry of Western Australia 
and the Master Builders Association of WA inform me that industrial manslaughter was never addressed within the 
MAP or the Boland process because it was never raised. I would like the minister to show some transparency on this. 
He needs to make sure that he has not misled Parliament. He must prove to us that that meeting took place and that 
proper consultation took place. If it did not, he must apologise to the house for not consulting the very stakeholders 
with whom he had consulted during the whole process and neglecting to tell them about industrial manslaughter. 

MR W.J. JOHNSTON (Cannington — Minister for Industrial Relations) [4.25 pm] — in reply: I first begin 
by tabling a copy of the letter that I sent to Michael Mischin on 16 December 2019. 

[See paper 3226.] 

Mr W.J. JOHNSTON: Second, I thank the house for its support for this important legislation. It will make a real 
difference to workers in Western Australian. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
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